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Mark J. Bertler

Public Affairs Coordinator

Planned Parenthood Affiliates of Michigan
217 Townsend

P.0. Box 19104

Lansing, Michigan 48901

Dear Mr. Bertler:

This is in response to your letter regarding the use of statements filed pur-
suant to the Campaign Finance Act, 1976 PA 388, as amended (the "Act"), in soli-
citation conducted by Planned Parenthood Affiliates of Michigan.

You state that your review of the Act fails to disclose any definitions for the
terms “commercial solicitation” and "commercial purpose" used in section 16(3)
of the Act (MCL 169.216). That subsection provides in relevant part:

"(3) A statement open to the public under this act shall not be used
for purposes of commercial solicitation or any commercial purpose.”

A civil penalty of up to $1,000.00 is provided for a violation. Before the Act
became law in Michigan, Congress enacted a provision similar to section 16(3).
The relevant language is found at 2 USC §438(4) which states:

“ . . . information copied from such reports or statements may not be
sold or used by any person for the purpose of soliciting contributions
or for commercial purposes, other than using the name and address of

any political committee to solicit contributions from such committee."

The Federal Election Commission subsequently promulgated regulations which con-
tained a provision which interprets the statutory language. That interpretation
is currently found at 11 CFR §104.15, which provides:

"§104.15 Sale or use restriction 2 U.S.C. 438(1)(4)).

(a) Any information copied, or otherwise obtained, from any report
or statement, or any copy, reproduction, or publication thereof, filed
with the Commission Clerk of the House Secretary of the Senate, or any
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Secretary of State or other equivalent State officer, shall not be
sold or used by any person for the purpose of soliciting contributions
or for any commercial purpose, except that the name and address of any
political committee may be used to solicit contributions from such
committee.

(b) For purposes of 11 CFR 104.15 'soliciting contributions'
includes soliciting any type of contribution or donation, such as
political or charitable contributions.

(c) The use of information, which is copied or otherwise obtained
from reports filed under 11 CFR Part 104, in newspapers, magazines,
books or other similar communications is permissible as long as the
principal purpose of such communications is not to communicate any
contributor information listed on such reports for the purpose of
soliciting contributions or for other commercial purposes.”

The Federal and Michigan statutes differ in terminology. The Act bans the use
of information from the report for "commercial solicitation" and “commercial
purpose." The Federal law on the other hand prohibits use of information from
reports for "the purpose of soliciting contributions or for commercial
purposes.*”

The significant difference is that in the Federal law the term commercial does
not modify "soliciting contributions." The Federal regulations make clear that
Federal reports cannot even be used for charitable solicitations.

The limitation in section 16(3) applies only to commercial activities. The com-
mon ordinary meaning of "commercial" indicates activity which is carried on for a
profit. A dictionary definition of “commercial" provides in relevant part:

wicommercial' 1. of or connected with commerce or trade. 2. of or
having to do with stores, office buildings, etc. . . . 4. a) made,

done, or operating primarily for profit . . . . Webster's New World
Dictionary, Second College Edition. Simon and Schuster 1980.

Similarly, there is Michigan case law which construes the term "commercial acti-
vity" to include "any type of business or activity which is carried on for a
profit" Lanski v Montealegre, 361 Mich 44 (1960).

This discussion leads to the conclusion that the prohibitions of section 16(3)
apply to activities which are carried on for a profit. An organization which is
not organized for the purpose of making a profit may, therefore, use lists of
names gleaned from statements filed pursuant to the Act for solicitations it
conducts. A nonprofit organization utilizing the list must confine its use to
noncommercial purposes and may not sell or loan the data to another organization
which intends to use the information in a commercial endeavor.
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This letter is informational only and is not a declaratory ruling, since no
actual statement of facts was presented.
Phillip T. Frangos

Director

Office of Hearings and Legislation
(517) 373-8141

Very truly yours,

PTF/WB/cw
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May 19, 1986

Mr. Richard 0. McLellan

Dykema, Gossett, Spencer, Goodnow & Trigg
800 Michigan National Tower

Lansing, Michigan 48923

Dear Mr. MclLellan,

This is in response to your request for an interpretation concerning the appli-
cability of the Campaign Finance Act ("the Act"), 1976 PA 388, as amended, to
the campaign finance activities of a certain prospective nonprotit corporation,

You have indicated that the Organizing Committee of the National Alliance of
Indo-American Citizens ("NAIAC") proposes to organize as a Michigan non-profit
corporation which will operate as a tax-exempt civic league pursuant to section
501(c)(4) of the Internal Revenue Code.

You state:

"[Tlhe proposed NAIAC articles of incorporation specifically provide
that the corporation shall be a corporation 'formed for political pur-
poses' as that term is used in the Michigan Campaign Finance Act."

You ask whether the NAIAC, if organized under the proposed articles of incor-

poration would be considered a corporation "formed for political purposes" as

that term is used in section 54 of the Act (MCL 169.254). The latter provides
(in part):

“(2) An officer, director, stockholder, attorney, agent, or any other
person acting for a corporation or joint stock company, whether incor-
porated under the law of this or any other state or foreign country,
except corporations formed for political purposes, shall not make a
Contribution or expenditure or provide volunteer personal services
which services are excluded from the definition of a contribution pur-
suant to section 4(3)(a).

(3) A corporation or joint stock company, whether incorporated under
the laws of this or any other state or foreign country, except a cor-
poration formed for political purposes, shall not make a contribution
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8. To lobby, as permitted by law, on behalf of Indo-American
citizens and immigrants before the United States Congress and
the various legislative bodies in the states and territories,
as well as executive branches of the federal, state and Tocal
governments,

9. To establish a separate NAIAC Foundation as a non-profit edu-
cational and charitaoles crganization which will include a
public interest litigatisn program ... where such represen-
tation is not ordinarily provided by traditional private law
firms,

10. As permitted by the laws of the various states, to receive
contributions and make ex<panditures for political purposes; to
establish, administer ani solicit contributions to a pclitical
action committee; to perform any other acts of a political
nature permitted by law and to operate as a corporation formed
for political purposes.

11. To encourage coverage by the electronic media of the contribu-
tions to the United States of Indo-American citizens and
immigrants.” (Emphasis added.) '

In order to be deemed "a corporation formed for political purposes" under the
Act, two conditions must be met: (1) the organization must be incorporated for
Tiability purposes only, and (2) the organization must be created solely to
engage in political activities, i.e., the organization must be in its entirety a
committee under the Act.

T

_It is clear by examination of its proposed Articles of Incorporation that NAIAC
would be a multi-purpose corporation, and its operation as a committee under the
Act would be only one of those purposes. Therefore, the NAIAC would not be a
corporation formed for political purzoses under the Act.

This response is informational only and does not constitute a declaratory
ruling.

Very truly yours,
' “,é.’;U// 4 (/C¢74:7» z.
Phillip T. Frangos

Director
Office of Hearings and Legislation
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official."

The Secretary of State promulgated rule 39(8), 1979 AC R169.39, which is intend-
ed to implement section 49(1) of the Act. The rule provides:

"(8) Money may be transferred from the candidate committee of an
elected public official to the officeholder expense fund of that public
official in accordance with the provisions of the act."

In interpreting the relationship between a candidate committee and that can-
didate's officeholder expense fund (OEF) as controlled by section 49 of the Act
and rule 39(8), the Secretary of State stated in the declaratory ruling to Ms.
Wilbur: ‘

"While the officeholder expense fund may not contribute to the office-
holder's candidate committee, the candidate committee may transfer
funds into the officeholider expense fund.

* * *

[TJhere is nothing to prohibit the Committee from transferring unli-
mited funds to the OEF.

* * *

It should be noted that transfers can go only from the candidate com-
mittee to the officeholder expense fund; they may not go the other
direction because to do so would result in the officeholder expense
fund making contributions or expenditures to further the nomination or
election of the officeholder.”

The declaratory ruling to Ms. Wilbur addressed the issue of a candidate commit-
tee's sale of its computer or the use of its computer to that candidate's OEF.

The Secretary of State declared,

"The Committee may sell its assets for fair market value ... but ...the
Committee may not sell the computer to the QEF."

* 4 %

The final issue raised with this assertion is whether the OEF may pay

the Committee either the Committee's costs or fair market value for the
computer services it receives. It would be improper for the OEF to
purchase a service or asset from the Committee because that is not an
arm's length transaction and the OEF could use that mechanism to trans-
fer funds to the committee. The funds could then be used for campaign-
ing by the Committee, resulting in a violation of section 49 by the QEF."
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In a letter to Mr. Timothy Downs, dated March 21, 1978, it was stated:

"Funds in an officeholder's expense fund may not be transferred to the
same officeholder's candidate committee."

Under section 9(3) of the Act (MC. 169.209),

"(3) "_oan" means a transfer of money, property, or anything of ascer-
tainable monetary value in exchange for an obligation conditional or
not, to repay in whole or part." (Emphasis added.)

Therefore, a "loan" is not just "a transfer of money", but "a transfer of money
...in exchang~ for an obligation conditional or not, to repay in whole or part.”
The answer to your first inquiry depends upon whether a candidate committee and
that candidate's OEF may enter into a contractual agreement under the act for
the loan and repayment of money.

The candidate committee and the OEF are separate accounts created for separate
and mutually exclusive purposes but controlled by and for the same person.
Since both accounts are controlled by and for the same person, a candidate com-
mittee and that candidate's OFEF are incapable of entering into an arm's length
transaction.

Money may be transferred between a candidate committee and that candidate's OEF
only in conformity with rule 39(8), which allows only a one-way transfer of
funds. Pursuant to rule 39(8), money may be transferred from the candidate's
committee to the candidate's OEF, but money may not be transferred from the OEF
to the committee. The rule contemplates that an intentional transfer of funds
from the committee to the OEF is irrevocable and unconditional.

A loan is a transfer of money in exchange for an obligation to repay, and the
repayment of that loan is also a transfer of money. If an OEF repays a loan
made to it by its officeholder's candidate committee, then the OEF has made a
transfer of its funds that is prohibited under the Act and rules.

Therefore, it is impermissible for a candidate committee to make a Joan to that
candidate's OEF.

Since a transfer of money from a candidate committee to the candidate's OEF in
the form of a loan is impermissible, it is unnecessary to respond to your second
question.
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Your request for a declaratory ruling did not contain an actual statement of
facts, as required by rule 6(1), 1979 AC R169.6. Therefore, this response is
informational only and does not constitute a declaratory ruling.

Very truly yours,

Jrs 7 Loy

Phillip T. Frangos

Director

Office of Hearings and 'egislation
(517) 373-1841
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July 18, 1986

Mr. Maurice Kelman
Professor of Law

Wayne State University
Detroit, Michigan 48202

Dear Mr. Kelman:

This is in response to your request for an interpretive statement concerning the
provisions of the Campaign Finance Act (the Act), 1976 PA 388, as amended.
Specifically, you ask whether an elected official may convert money held in an
officeholder expense fund to personal use, either during the official's term of
office or upon leaving office. You also ask what disposition can be made of
surplus funds held in an officeholder account after the official leaves office
or in the case of death while in office.

\

In order to respond to your questions, it is first necessary to review the cam-
paign finance requirements imposed upon candidates for state and local elective
office. Pursuant to section 21 of the Act (MC. 163.221), a person must form a
candidate committee within 10 days after becoming a candidate. In addition to
persons seeking office, "candidate" is defined by section 3(1) (MC. 169.203) to
inciude elected officeholders. Consequently, an officeholder is required to
maintain a candidate committee throughout his or ner tenure in office.

Section 21(3) requires a candidate committee to establish a single official
depository. The committee must deposit any contrisution it receives into this
account. Similarly, any expenditure made must be cdrawn from funds held in the
official depository. Money flowing into and out of the committee's account must
be reported in a series of campaign statements filed according to the schedule
established by sections 33 and 35 of the Act (MC. 169.233 and 169.235).

As explained in a declaratory ruling to Senator Mitch Irwin, dated May 29, 1979,
a candidate committee may only use its funds to further the nomination or elec-
tion of the candidate, except as otherwise provided by the Act and rules. Upon
leaving office, surplus funds held by the candidate committee must be disbursed
as required by section 45 of the Act (MC. 169.245). This section states:

"Sec. 45, (1) A person may transfer any unexpended funds from 1 can-
didate committee to another candidate committee of that person if the
contrwbu@iqn Timits prescribed in section 52 for the candidate commit-
tee receiving the funds are equal to or greater than the contribution

MS_43 1 8/77) L=
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Timits for the candidate committee transferring the funds and if the
candidate committees are simultaneously held by the same person. The
funds being transferred shall not be considered a qualifying contribu-

) tion regardless of the amount of the individual contribution being
transferred.

(2) Unexpended funds in a campaign committee that are not eligible
for transfer to another candidate committee of the person, pursuant to
subsection (1), shall be given to a political party committee, or to a
tax exempt charitable institution, or returned to the contributors of
the funds upon termination of the campaign committee."

To summarize, a candidate for public office is required to finance his or her
campaign entirely through an account held in a single official depository.

Funds held in that account may only be used to further the candidate's campaign
activities. Surplus funds may, in some circumstances, be transferred to another
candidate committee held by the same individual. Otherwise, excess funds must
be returned to the contributors of the funds, donated to a tax exempt charitable
institution, or given to a political party upon dissolution of the candidate

committee.

As noted previously, a successful candidate is not allowed to dissolve his or
her candidate committee upon assuming public office. However, an officeholder
may not tap funds held in the candidate committee account except to make expen-
ditures to further the officeholder's presumed re-election effort. Recognizing
this Timitation, the legislature authorized an elected official to establish a
separate account to be used for expenses incidental to the person's office.
Specifically, section 49 of the Act (MC. 169.249) provides, in relevant part:

"Sec. 49. (1) An elected public official may establish an officeholder
expense fund. The fund may be used for expenses incidental to the
person's office. The fund may not be used to make contributions and
expenditures to further the nomination or election of that public
official.

(2) The contributions and expenditures made pursuant to subsection
(1) are not exempt from the contribution limitations of this act but
any and all contributions and expenditures shall be recorded and shall
be reported on forms provided by the secretary of state and filed not
later than January 31 of each year and shall have a closing date of
January 1 of that year."

Section 49(1) prohibits an official from using an officeholder expense fund
(OEF) for campaign purposes. Therefore, funds held by the official's candidate
committee and OEF must be kept in separate accounts, to be used for separate
purposes. The only exception is found in rule 39(8) of the Department's admi-
nistrative rules (1979 AC R169.39), which allows money to be transferred from an
elected official's candidate committee to the official's 0EF. There is no simi-
lar provision authorizing transfers from the OEF to the committee.
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The only use of OEF funds authorized by the legislature is to defray expenses
incidental to the holding of public office. While the statute fails to define
nexpenses incidental to office", it cannot seriously be argued that the phrase
includes the conversion of funds to the personal use of the officeholder. It is
therefore abundantly clear that an elected official is prohibited from using OEF
funds for his or her personal benefit while in office. The issue raised by your
inquiry is whether a different result should obtain when the official leaves
office either before or after the term of office has expired.

In cases too numerous to mention, the courts have indicated that the primary
rule of statutory construction is to discover and give effect to the legislative
intent. A logical starting point is to look to the object of the statute and
the evil which it is designed to remedy, and then to apply a reasonable
construction which best accomplishes the statute's purpose. Erickson v
Department of Social Services, 108 Mich App 473 (1981).

The Campaign Finance Act is a product of the reform movement whose genesis can
be traced to the Watergate scandal. After the legislature's first attempt at
campaign finance reform was struck down by the Michigan Supreme Court for tech-
nical reasons, Advisory Opinion on Constitutionality of 1975 PA 227, 396 Mich
123 (1976), the Tegislature swiftly reenacted the present statute. The legisla-
tive purpose is explained by the Act's history:

"Michigan's elections are currently conducted according to Public Act
116 of 1954, an election law which 2 sessions of the legislature have
agreed is too broad, vague, unenforceable, and generally inadequate.
The first major revision of this election law, Public Act 272, was
enacted in 1974 with an effective date of July 1, 1975. Before this
law took effect, it was superseded by the passage of an even more
comprehensive political reform bill, Public Act 227 of 1975. Before
this law took effect, however, it was nullified by an advisory opinion
of the Supreme Court on the grounds that the single bill violated the
State Constitution by embracing more than 1 object.

The concerns which prompted the legislature to enact 2 political
reform bills still exist. They include a crisis of confidence in
elected officials among voters today, and the growing influence of
'big money' in increasingly expensive political campaigns . N
Second Analysis of SB 1570 (12-17-76) at 1.

Other analyses prepared in connection with the various reform bills considered by

the legislature suggest the Act was intended to reduce corruption and the
appearance of corruption in Michigan elections, preserve electoral integrity,
and restore citizen confidence in government,

It is difficult to imagine how these statutory objectives could be accomplished
if the Act is construed to allow an officeholder to convert QEF funds to his or
her personal use upon leaving office. Allowing officeholders to personally
enrich themselves by diverting money donated for other purposes could certainly
Ccreate the appearance of corruption and destroy citizen confidence in elected
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officials. Persons who contribute funds to an QEF have the right to expect the
contributions will be used as they were intended - to pay for expenses inciden-
tal to the holding of public office.

Moreover, construing the Act in this manner conflicts with the statutory prohi-
bition against converting OEF funds to personal use while in office. The
legislative intent expressed in section 49(1) would be seriously undermined if a
public official, simply by retiring from office, is permitted to line his or her
pockets with money which is not otherwise available for the official's personal
use.

This interpretation would also allow an elected official to avoid the require-
ments of section 45 of the Act. As noted above, section 45 provides for the
disbursement of unexpended funds held in an officeholder's candidate committee
account. If the funds are not transferred to another candidate committee held
by the same official, the money must be returned to its contributors, donated to
a charitable institution, or given to a political party.

However, rule 39(8) creates a fourth possiblity - the funds could be transferred
to the officeholder's QEF. If the officeholder is then allowed to convert the
OEF account to his or her personal use, the candidate committee's surplus funds
will have been disbursed in a manner which directly contravenes the requirements
of section 45,

The only permissible use of OEF money is to pay for expenses incidental to the
holding of public office. Personal enrichment is not an expense incidental to
office. Therefore, it must be concluded that the Act prohibits an elected offi-
cial from converting unexpended OEF funds to his or her personal use upon
Teaving office. Similarly, if an officeholder should die while in office, money
held in an OEF cannot be considered part of the officeholder's personal estate.

The only persons authorized to establish Q0EF's are elected public officials. An
official who leaves office has no authority to maintain an officeholder account.
Thus, a public official must dissolve his or her OFF upon leaving office. The
remaining issue presented by your inquiry is how to dispose of surplus funds
held in the OEF upon death or retirement.

As you note, section 49 does not contain specific directions “of the kind con-
tained in counterpart section 45 for campaign funds, spelling out what is to be
done when the [officeholder expense] fund is terminated." However, since the
Act does not allow the conversion of surplus funds to the officeholder's per-
sonal use, there must be a procedure for ridding the OEF of unspent money.

You suggest there are three acceptable disposition methods. First, the excess
funds may be returned, pro rata, to the OEF's contributors. Second, the funds
may be donated to a tax exempt charitable institution. And third, the balance
may be donated to the State's general fund or to the treasury of the appropriate
governmental unit., A fourth alternative, which you do not mention, would be to
incorporate the disbursement methods prescribed by the legislature in section 45
of the Act into section 49.
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In the absence of express legislative direction, it has been determined that
questions concerning the disposition of surplus QOEF funds should be addressed by
the Attorney General. Therefore, Secretary of State Austin will ask the
Attorney General for his opinion regarding the lawful disposition of surplus
funds held in an officeholder account,

This response is informational only and does not constitute a declaratory
ruling.

Very truly yours,

wp 7

Phillip“T. Frangos
Director
Office of Hearings and 'egislation

PTF/AC/cw

E
5
;
f
i
2
b
§
H

k
&
i
s
E
&
pt
7

B YR e

;.
;
H
i
u
!

e N



- TeCy

R rtnnd
MICHIGAN DEPARTMENT OF STATE‘?g“,‘";f*;“
e s ez . IS S RN Y ,
RICHARD H AUSTIN SECRETARY OF STATE  »yreegd LANSING

MS 46

L »wwj§ MICHIGAN 429138

(s

fac ux-ur‘

July 21, 1986

Mr. William J. Perrone

Dykema, Gossett, Spencer, Goodnow & Trigg
800 Michigan National Tower

Lansing, Michigan 48933

Pear Mr. Perrone:

This is in response to your request for a declaratory ruling with respect to
expenditures made for personal security by a gubernatorial candidate committee
which is subject to the expenditure limit of section 67(1) of the Campaign
Finance Act, 1976 PA 338, as amended (the Act).

The request is made on behalf of William Lucas, and the Lucas for Governor
Committee {LFG), which has applied for and received public funds pursuant to
section 64 of the Act (MCL 169.264). The relevant facts are set forth in your
letter as follows:

"5, In connection with his official position as Wayne County
Executive, Lucas is provided with perscnal security services by the
Wayne County Sheriff. In general, these expenses are paid for by the
county. Certain incidental security expenses, however, e.yg., meals
and lodging for security officers, may be paid by LFG.

6. Security services provided for the Wayne County Executive
include full time protection by Wayne County deputy sheriffs and use
of vehicles with radio frequencies and telephones in order to provide
emergency communications.

7. Security will be provided for the Wayne County Executive
whether or not Lucas is a candidate for governor or any other office.

8. Security personnel are career police officers and not politi-
cal appointees. The officers do not participate in political activi-
ties except insofar as they are present during political events and
otherwise deal with political staff on scheduling and advance matters
related to security."”

"j

“Safety Bolts end Slower Spseds Save Lives” R
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The rulings you request are stated as follows:

"1. Security services provided by Wayne County are not regulated
by the Michiyan Campaiygn Finance Act.

2. Payments made with monies other than tnose recaived from the
state campaiyn fund for expenditures necessitated by security require-
ments for the VWayne County Executive shall not be inciuded for pur-
poses of determining whether the limit described in Section 67(1) of
the Michigan Campaign Finance Act, MCLA 169.267(1), has been exceeded.”

These requests present two distinct issues. The first is a correct statement of
the law with respect to expenditures by governmental units. The Act provides a
series of regulations and reporting requirements which apply to contributions
and expenditures in connection with Michigan elections. The Attorney General of
Michigan has on numercus occasions issued opinions stating the law with respect
to electoral activity by governmental units. A copy of an opinion issued to
Representative Emerson is enclosed for your information.

The second ruling requested deals with the application of rule 39a, 1982 AACS R
169.39a, to expenditures made by the Lucas for Governor Committee for personal
security provided to the candidate. Rule 39a was promulgated in 1982 in
response to requests made by persons who had participated in gubernatorial cam-
paigns and departmental staff.

The specific provision with respect to expenditures for security services was
included because the State Police require the candidate committee to reimburse
the state for certain expenditures for gubernatorial security. These expen-
ditures would typically be expenses billed to the governor's campaign by the
Department of State Police. The portions of the expenditures not subject to the
limit set by section 67(1) of the Act (MCL 169.267) are typically of the
following types: 1) the difference between the salary of a trained State
Police driver and the normal expenses of employing a non-trooper driver, and 2)
the difference in cost between chartering a two engine airplane and a single
engine plane. The candidate committee is required to pay the expenses and add
the base expenditure to the amount subject to the expenditure limit in section
67(1).

Rule 39a only specifies that expenditures for security requirements established
by the Director of State Police may be excluded from calculations of expen-
ditures subject to the section 67(1) limit. However, the rule does indicate
that the list of excludable expenditures is not all inclusive.

The language of the rule authorizes the Department of State to decide that other
expenditures may be excluded from calculation of the limit. The second request
asks that the same exclusion for certain security expenditures be made appli-
cable to an incumbent Wayne County Executive.

An unpleasant reality of political life is the need for people in the public eye
to take appropriate measures to safeguard themselves from the possibility of phy-
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sical threats and attacks. Many goveramental units have recognized the danger
and have provided police protection for highly visible public officials. As
your letter indicates the government of Wayne County has apparently found it
necessary to provide security services for the County Executive. It is unclear
from your letter wnether the County charges the Lucas for Governor committee for
the cost of these services when Mr. Lucas is engaged in political campaigning.

As previously indicated, the Department of State Police does charge the incum-
bent governor for security services provided while on campaign trips.

If similar charges are billed by Wayne County then rule 39a would permit such
charges to be excluded from the section 67(1) expenditure limit in the same way
they are excluded for an incumbent governor. The excluded amount includes only
what is necessitated by the prescribed security requirements. Neither the Act
nor the rule permits a campaign to exclude all monies paid for security. If a
part of the expenditure would have been made in any case that part must be
included in the amount subject to the limit. The examples cited previously
illustrate this point.

If you need assistance in determining how specific expenditures are to be
allocated you should contact the Campaign Finance Reporting Section of the
Elections Division.

This letter is a declaratory ruling with respect to the treatment of expen-
ditures for perscnal security of candidate William Lucas by the Lucas for
Governor Committee.

Veryfyruly yours,

p
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/Richard H., Austin

Secretary of State
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Honorable Bob Emerson
State Representative
The Capitol

Lansing, Michigan

3
Dear Representative Emerson:
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You have recuested my opinion on four questions con-
cerning downtown development authorities, the firs: of

b
13

H

which may be stated as follows: %E
=3

1. May a downtown development authority §§

expend public funds for an advertising w7

campaign which advocates a position on 3

a ballot question? z

2

[+

The Flint Downtown Development Authority was established
by a city ordinance pursuant to 1975 Pz 197: MCLA 125
et seg; MSA 5.3010(1) et segc. At the July 6, 1982 meeting
of the Downtown Development Authority Board, a resolution
was adopted authorizing the expenditure of up to $5,000 of
the Authority's funds for the purpose of advocating a
favorable vote on a neighborhood foot patrol millage. The
Downtown Development Authority established a separate
account consisting of $5,000 in public funds and a $2,500
check from a private contributor. Disbursements from this
account totaled $7,341.38 and were made primarily to finance
the cost of radio and newspaper advertisments advocating
a favorable vote upon the passage of a 2 mill property tax
levy to fund the city-wide foot patrol program. Flint
voters approved the millace on August 10, 1982.
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Your letter mentions OAG, 1981-1982, No 5882, p 137
(April 22, 1982), which concluded that the Michigan Municipal
League, a private nonprofit organization funded primarily
by public entities, may expend its funds in connection with
the passage or defeat of ballot questions. Your letter sug-
gests that said opinion may conflict with other opinions
of this office which have concluded that an expenditure of
public funds to urge the passage of, or defeat of, a ballot
guestion is improper.

Previous opinions of this office have concluded that in
the absence 0of some constitutional or statutory authority,
public bodies may not spendé tax monies to influence the out-
come of elections. It has been held that: a school board.
may not expend public funds urging a favorable vote on '
ballot proposals to increase tax limitations and permit
the issuance of bonés, OAG, 1965-1966, No 4291, p 1l
(January 4, 1965); a county board of supervisors is not
authorized to spend county funds to print and distribute
materials advocating a favorable vote on the issue of con-
structing a new county building, OAG, 1965-1966, No 4421,

p 36 (March 15, 1965); and state commissions and boards
may not expend public funds to urge the electorate to sup-
port or oppose a particular candidate or ballot proposal,
0AG, 197¢9-1980, No 5597, p 482 (November 28, 1979).

State of Michigan
e of Michigan

tate

Re duced by the
Repg; u:ed)jyrh(-’
T pr d

SOUNY a0, C Gy &

In Mosier v Wavne Countv Board of Auditors, 395 Mich
27; 294 NW 85 (1940), the Michigan Supreme Court upheld a
taxpayer action to restrain the Wayne County Board of
Auditors from spending county money for the ultimate pur-
pose of placing a proposed constitutional amendment on the
ballot regarding legislative apportionment, holding, inter

alia:

"The matter of representation in

the legislature does not have enough
relation to the property and busi-
ness of the county to reguire a
holding that the action of the board
of supervisors in the instant case

was within its constitutional and
statutory power. If appellees are
right in their contention, then by

the same token any or all of the other
counties of the state might with

equal propriety appropriate any sum .
of money considered proper from the
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public funds of the county to finance

a counteractivity. And further,

such expenditure of county funds

might be contrary to the desire

and even subject to the disapproval

cf a large portion of the county tax-

payers who were firmly of the con-

viction that refusal to reapportion
representation in Michigan in accord

with constitutional mandate is decidedly
detrimental to our general governmental

welfare. And we think it can safely

be said that it was never contem- ,
plated under the Constitution and . e
statutes of this State that our boards

of supervisors should function as

propaganda bureaus." [295 Mich at p 31.)

OAG, 1981-1982, No 5882, supra, which statesthat tle
Michigan Municipal League may expend its funds in connection
with the passage or defeat of a ballot guestion is not
inconsistent with the opinions mentioned above. Rather, the
opinion reflects the Michigan Supreme Court's decision in
Havs v Citv of Kealamazoo, 316 Mich 443, 458; 25 NW2& 787
(1%47), where the expenditure of public funés by cities and
villaces for membership in the Michigan Municipal League was
upheld. There, the court found the expenditures to be
permissible primarily because of the broad authority of
cities and villages pursuant to the "home rule" provision of
the Michigan Constitution of 1908 and the services rendered
by such private nonprofit organization to the member cities
and villages.

Although Michigan appellate courts have not had occasion
tO construe the statutory powers of downtown development
authorities, it would appear that such authorities, like
other legislatively created instrumentalities of municipal
corporations, are created solely for the execution of speci-
fied and restricted purposes. Huron-Clinton Metropolitan
Authority v Boards of Supervisors of Five Counties, 300 Mich
1; 1 Nw2d 430 (1942). Aas a general rule, municipal cor-
porations possess and may exercise only such powers as are
expressly granted by the Legislature or fairly implied from
the powers expressly conferred. Bowler v Nacel, 228 Mich
434; 200 Nw 258; 37 ALR 1154 (1923%).
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In order to address your first question, it is necessary
to examine 1975 pPA 197, supra, in order to determine whether
it may be said that the Legislature has vested downtown
development authorities with the power to spend public
monies in connection with a ballot proposal regarding public
safety in the city where the authority is located.

Section 7 of 1975 Ppa 197, supra, which enumerates the
pewers that a downtown development governing board may
exercise, states:

"The board may:

"(a) Prepare an analysis of economic

changes taking place in the downtown

district.

"(b) Study ang analyze the impact of

: metropolitan growth upon the downtown
district.

"(c) Plan ang propose the construction,
the renovation, repair, remodeling,
rehabilitation, restoration, pre-
servation, or reconstruction cf a
public facility, an existing building,
or a multiple-family dwelling unit
which may be necessary or appropriate
to the execution of a plan which,

in the opinion of the board, aids

in the economic growth of the down-
town district.

"(d) Develop long-range plans, in
cooperation with the agency which

is chiefly responsible for Planning
in the municipality, designed to
halt the deterioration of property
values in the downtown district and
to promote the economic growth of
the downtown district, and take such
steps as may be necessary to persuade
property owners to implement the
Plans to the fullest extent possible.

..

"(e) Implement any Plan of development
in the downtown district necessary to
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achieve the opurposes of this act, in
accordance with the powers of the
authority as granted by this act.

"(£) Make and enter into contracts
necessary or incidental to the exer-
cise of its powers and the performance
of its duties.

" (g) Acquire by purchase or otherwise,
on terms and conditions and in a manner
the authority deems proper or own, con-
vey, or otherwise dispose of, or lease
as lessor or lessee, land and other
property, real or personal, or rights
or interests therein, which the
authority determines is reasonably
necessary to achieve the purposes of
this act’} and to grant or acguire
licenses, easements, and options with
respect thereto.

"(h) Improve lané and construct, re-
construct, rehabilitate, restore and
opreserve, eguip, improve, maintain,
repalr and operate any building, in-
cluding multiple-Zamily dwellings, and
any necessary or desirable appur-
tenances thereto, within the down-
town district for the use, in whole
or in part, of any public or private
verson or corporation, or a combi-
nation thereof.

"(i) Fix, charge, and collect fees,
rents and charges for the use of any
building cr property under its con-
trol or any part thereof, or facility
therein, and plecge the fees, rents
and charges for the payment of revenue
conds issued by *the authority.

"(j) Lease any building or property
under its control, or any part
thereor.
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An authority may also engage in certain general acti-

“(k) Accept grants and donations of
property, labor, or other things of

value from a public or private source.

"(1l) Acquire and construct public
facilities.®

vities which may be summarized as follows:

Levy an ad valorem tax which is
collected by the municipal treasurer
and credited to the general fund of
the downtown development authority.

(subject to ap

body) ;1

&

proval by the municipal

Derive funds under a tax increment

financing plan to be used for a public

purpose specified¢ in the plan;

Enter into an agreement with the
county board of commissioners, school
boards and the governing body of the

municipality to share a
tax increment proceeds;

3portion of the

Borrow money and issue negotiable
revenue bonds deemed to be a debt of
the municipality;

Sell general obligation bonds

subject to the municipality's approval.5

P4

PA

ba

PA

PA

197,

197,

supra,
Sugra,
supra,

supra,

supra,

§
§
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Reproduced by the State of Michigan

Peproduced by the State of Michig
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Although it may be concluded that a downtown development
authority has such general authority as would enable it to
become involved in matters of safety in the downtown develop-
ment district locality, such authority falls short of en-
abling it to expend public funds to influence the outcome of
an election.

In answer to your first question, it is my opinion
that a downtown development authority may not expend public
funds for an advertising campaign which advocates a position
on a ballot guestion.

Your remaining questions are predicated upon the .
applicability of the Campaign Finance Act, 1976 PA 388; '
MCLA 169.201 et sec; MSA 4.1703(1l) et sec, to public bodies
such as a downtown development authority:

2. May a downtown development auvthority
form a committee under the provisions of
the Campaicn Finance Act for the purpose
of expending funds to influence the
outcome of an election?

3. If a downtown development authority
cannot exvpend public funds to advocate a
position on a ballot guestion, must a
campaign stztement and report reguired
by 1876 PA 388 be filed?

4. 1If a downtown development authority
cannot expend public funds to advocate
a position on the ballot, must the
committee receiving the contribution

be advised that the contribution is
improper by the filing official?

Since your seconé and third questions are interrelated,
they will be considered together.

A fundamental rule of statutory construction is that
neither the State, its agencies nor political subdivisions
are within the purview of a statute unless an intention to
include them is clear. 1 OAG, 1955-1956, No 2242, p 692
(December 1, 1955).

Before a cdowntows development authority would be able
to undertake the formzticon of a committee, it would firce
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have to possess the power to do so under its grant of authority.
Review of the various provisions of the downtown development
authority statute does not reveal any express or implied
authority for a downtown development authority to form a
committee for the purpose of expending public funds to
influence an election.

In response to your second and third qguestions, it is
my opinion that a downtown development authority may not
form a committee under 1976 PA 388, supra. It follows that
the provisions of 1976 PA 388, supra, are not applicable to
a downtown development auvthority.

In view of my answers to your first three guestions,
your fourth gquestion is moot.
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July 23, 1936

Honorable John D. Cherry, Jr.
State Representative

309 W. Johnson Street

Clio, MI 48420

Dear Representative Cherry:

This is in response to your inquiry concerning the reporting requirements of the
Campaign Finance Act (the Act), 1976 PA 388, as amended. The facts giving
rise to your inquiry are as follows:

"My candidate committee for State Representative sponsors an annual
fundraising event. This event is scheduled nearly a year in advance
of its actual date. During the course of the year, we pre-pay some of
the expenses of the event, e.g. hall deposit, entertainment deposit,
ticket printing.

Subsequent tc the payment of those expenses, I declared my candidacy
for a State Senate seat. Donations made by individuals attending the
event will be deposited by my State Senate candidate committee for use
in the State Senate campaign.*

You ask how your candidate committees should report expenditures and contribu-
tions made in connection with this fund raiser.

The reporting requirements for fund raising events are set out in section
26(g) of the Act (MCL 169.226). This section states:

“Sec. 26. A campaign statement of a committee, other than a politi-
cal party committee, required by this act shall contain the following
information:

(g) The total amount of contributions of $20.00 or less received
during the period covered by the campaign statement for each fund
raising event held during that period. The following information
regarding each fund raising event shall be included in the report:

(i) The type of event, date held, address and name, if any, of.the
place where the activity was held, and approximate number of indivi-

8/77) . e |
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duals participating or in attendance,

(11) The full name of each persgn who, through making a contribution
Or expenditure in tonnection with the event, made a tota) contributiogn
of $20.01 or more, and the total of a1 such contributions, This
requirement is jp addition to, and not in lieu of, the requirements of
this section relating to the recording and reporting of contributions,

{(i1i) Moneys received in connection with the event or activity from
Persons in amountsg of $20.00 or less shall pe listed by general cate-
gory such as tickets, beverages, bumper stickers, or other, and the
total of those contributions shall be recorded,

(iv) The gross receipts of the fund raising event,

(v) The expendityres incident to the event,

committee and reported in one Campaign Statement, Indeed, section 44 of the Act
(MCL 169.244) prohibits one candidate committee from making such expenditures gn
behalf of another candidate committee, However, there is nothing in sectign 44
which prohibits a State Representative from Pre-paying certain expenses for an

annual fund raising event from his or per State Representatiye Candidate commit-

In these circumstances, the State Representative candidate committee should
report expenses it paid for the fund raiser prior to the organization of the
State Senate committee, Expendityres of more than $50.00 should be itemized on
Schedule 1B of the campaign statement filed for the reporting period in i

The Senate committee ig required to report any debts it assumed and expenditures
1t made in connection with the fund raising event after the committee was
formed. These items should pe reported on schedyles 18, 1D and 1f of the cam-
paign statement covering the reporting period.

In addition, the Senate committee myust complete a fund raiser schedule 1F

i i in item 13 the total cost of the event, including the expenses paid
by the State Representatiye committee. In the Tower right hand corner of this
schedule, you Should state the portion of the total cost paid by the State
Representative committee and incorporate by reference the campaign statement in
which these expenses are itemized. (You may wish to attach the appropriate

TR gy e
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and 1F of the campaign statement.

It must be emphasized that this response is limited to the facts provided. The
following factors are stressed: 1) the candidate paid the expenses at a time
when the race for the Senate was not contemplated; 2) the eventual office the
candidate is running for is an office with a higher contribution Timit, thus
section 45(1) (MCL 169.2457) is applicable. (Section 45(1) permits the transfer
of unexpended funds from a State Representative candidate committee to a Senate
candidate committee if the committees are simultaneously held by the same per-
son. If the candidate were a local officeholder who decided to run for a state
elective office information provided in this response would not apply); 3) the
same principles would not apply to any officeholder who ran for governor and
applied for public funding of the campaign.

This response is informational only and does not constitute a declaratory
ruling. If you have further questions regarding this matter, please contact
Glorietta Flakes, Supervisor, Disclosure and Public Records Section, at
373-8558.

Very truly yours,

YLty E—

Phillip T. Frangos
Director
Office of Hearings and Legislation

PTF/AC/cw
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October 7, 1986

Senator John M. Engler
Senate Majority Leader
The Senate, 35th District
State of Michigan
Lansing, Michigan 48909

Dear Senator Engler:

This is in response to your letter of September 9, 1986, requesting a declara-
tory ruling pursuant to the Campaign Finance Act, 1976 PA 338, as amended (the

"ACt") .

The issues presented in your letter focus on the treatment of expenses incurred
by candidates for participation in "non-election meetings and forums to discuss
pending legislation". You set forth a series of "facts" which form the basis

for your request as follows:

“1. Governor Blanchard has announced plans to make public appearances in
selected state senate districts to encourage voters to support his position
on pending legislative matters.

2. Governor Blanchard is a candidate for re-election as Governor and in
exchange for $750,000 in taxpayer funds, has agreed to limit the expen-
ditures of his candidate committee, Blanchard for Governor, to $1 million
during the 1986 general election campaign.

3, Other candidates for public office who are regulated by the Act are
equally concerned with pending legislative issues and are frequently
invited to participate in or arrange on their own public forums to present
their views regarding pending legislation. As the Senate Majority Leader,
I am invited to participate in public meetings throughout the state to

discuss pending legislation.

4. While participating in a public forum regarding pending legislation,
the Governor and other candidates may be asked questions about campaign
jssues or other election matters. In addition, candidates participating in
legislative meetings and forums may be greeted by their campaign Supporters
who voluntarily appear at such public meetings.

5. I am an interested person whose course of action would be affected by
a Declaratory Ruling regarding the applicability of the Act to par-
ticipation by candidates in non-election meetings and forums to discuss

pending legislation."

MS.-43  8/77: -
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These “facts" are general statements that do not describe the meetings, identify
sponsorship or specify who is invited. Also, no information is given with
respect to presentations which will be made. Materials publicizing the proposed
events are not supplied, nor are the types of expenses in question identified.

The administrative rules promulgated to implement the Act include 1979 AC
R169.6, which establishes the requirements for declaratory rulings pursuant to
the Act:

“Rule 6. (1) The secretary of state, on written request of an
interested person, may issue a declaratory ruling as to the applicabi-
1ity of the act or these rules to an actual statement of facts. An
interested person is a person whose course of action would be affected
by the declaratory ruling. A brief or other reference to legal
authorities, upon which the person relies for detemination of the
applicability of the act or of a rule to the statement of facts, may
be submitted with the request.

(2) If the secretary of state decides to issue a declaratory
ruling, the person requesting it shall be furnished with a statement
to that effect. The statement shall set forth the time in which the
ruling shall be issued.

(3) The secretary of state may refuse to issue a declaratory
ruling if the request 1s anonymous, or it is determined the sub-
ject matter is frivolous on its face, indefinite, or Tacks specifi-
city. If the secretary of state refuses to issue a declaratory
ruling, the person making the request, if known, shall be notified of
the reason for the refusal.

(4) A ruling shall include the statements of facts, the legal
authority, if any, and the rationale on which the secretary of state
relies for the ruling, and the determination." (Emphasis supplied)

In view of the rule, a declaratory ruling may not be issued in response to your
request due to your failure to provide any specific facts. Your letter is so
general that it permits only the following similarly general analysis, which is
offered in an effort to be helpful by directing you to some previous interpreta-
tions and rulings which may be of assistance.

The Act requires candidates for office to keep records and file reports of
contributions received and expenditures made regardless of when the activity
occurs. When one reporting period ends, another begins. Individuals become
candidates pursuant to the Act when they meet the criteria of section 3(1) of

the Act (MCL 169.203):

“Sec. 3. (1) 'Candidate' means an individual: (a) who files a
fee, affidavit of incumbency, or nominating petition for an elective

unbiydiw yo ajoig ay; Aq pasnpoiday
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office; (b) whose nomination as a candidate for elective office by a
political party caucus or convention is certified to the appropriate
filing official; (c) who receives a contribution, makes an expen-
diture, or gives consent for another person to receive a contribution
or make an expenditure with a view to bringing about the individual's
nomination or election to an elective office, whether or not the spe-
cific elective office for which the individual will seek nomination or
election is known at the time the contribution is received or the
expenditure is made; or (d) who is an officeholder who is the subject
of a recall vote. Unless the officeholder is constitutionally or
legally barred from seeking reelection or fails to file for reelection
to that office by the applicable filing deadline, an elected office-
holder shall be considered to be a candidate for reelection to that
same office for the purposes of this act only.

For purposes of sections 61 to 71, 'candidate' only means in a pri-
mary election, a candidate for the office of governor; and in a
general election, a candidate for the office of governor or lieutenant
governor of the same political party in a general election shall be
considered as 1 candidate."

As you point out, officials like you, because of your incumbency, may often be
involved in meetings and forums to consider legislative or administrative
issues. The Act is limited to reporting and regulation of “contributions" and
“expenditures" which are defined in detail in sections 4 and 6 of the Act (MCL
169.204 and 169.206). Section 6(3)(c) includes language which creates an excep-
tion to the definition of expenditure which provides in pertinent part:

“(3) Expenditure does not include:
(c) An expenditure for communication on a subject or issue if the
communication does not support or oppose a ballot issue or candidate by

name or clear inference.......".

As a general rule, noncampaign related activity is not covered by the Act unless
there is an intent to influence voters. What constitutes noncampaign related
activity depends on the facts pertaining to the activity.

Although the Department does not appear to have addressed previously
"non-election meetings and forums to discuss pending legislation”, there have
been several interpretations in related areas. In a declaratory ruling to
Richard D. McLellan, dated August 21, 1979, the Department ruled expenditures
made to influence a political convention in which no candidates are nominated are
not subject to the reporting requirements of the Act. In a letter to James DeSana,
dated April 24, 1981, the Department stated the purchase of advertising in a
testimonial book for a menber of Congress which advocates the reelection of a
state officeholder making the purchase is an "expenditure" which must be made
from the officeholder's candidate committee. In a letter to Jack Bailey, dated
December 2, 1981, it was indicated a radio program hosted by an elected public
official does not constitute an "expenditure" by the radio station, nor by the
canmercial sponsors of the program, provided that the content of the program does
not "support or oppose a ballot issue or candidate by name or clear inference,"
including the host candidate.
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Several previous interpretations relating to activities of political parties may
be helpful. An interpretative statement to Philip van Dam, dated April 12,
1982, said a disbursement made by a political party committee to influence the
Apportiomment Commission, the Supreme Court, or other body with respect to
apportiomment, where permissible, is not an expenditure, and is not subject to
the Act. In another letter to Philip Van Dam, dated October 31, 1984, the
Department stated that if newsletters, organizational materials, campaign
materials, campaign manuals, fundraising manuals and other communications
published and distributed by a political party do not support or oppose a can-
didate or ballot issue by name or clear inference, then funds expended for pro-
ducing and distributing these communications are not expenditures under the Act
and are not reportable. The same letter analyzed a comprehensive series of
political party activities and offered counsel concerning whether funds contri-
buted and expended in support of these activities were reportable under the Act.
A letter to David A. Lambert, dated October 31, 1984, set forth an analysis of

similar political party activities.

Your attention is also directed to review interpretations issued by the
Department concerning corporate participation in political activity. In a
letter to Elwin Skiles, Jr., dated January 22, 1982, the Department stated a
corporation which permits candidates to visit the company's plants is not making
a corporate contribution, provided that the visits are equally available to all
candidates for a particular office, and there is no communication by the cor-
poration in support of or in opposition to a candidate. A declaratory ruling to
Art Kelsey, dated August 21, 1979 said equipment furnished to a candidate for
non-election purposes may not be used for campaign purposes. A letter to David
A. Lambert, dated September 21, 1983, jndicated a corporation may purchase
advertising in a program book, ad book, or newsletter published by a political
party committee only if it does not support or give assistance to a candidate.

The Federal Election Commission (the “FEC") has previously dealt with the
general issue your letter addresses. These pronouncements have been issued in
the form of regulations and advisory opinions. Regulations of the FEC inciude
provisions which specifically deal with the allocation of expenses for travel
which combines campaign related activity with noncampaign appearances. The
regulations are found at 11 CFR 106.3 for candidates other than presidential and
vice-presidential candidates participating in public financing of their cam-
paign. Similar regulations for these candidates are found at 11 CFR 9004.7.
Copies of these regulations are enclosed for your edification.

In addition, the FEC has issued advisory opinions which provide a framework for
distinquishing activities which are noncampaign related from those activites
which are covered by the Federal Election Campaign Act (the "FECA"). In AQ
1978-4 the FEC concluded that a testimonial for an incumbent congressman was not
covered by the FECA even though it was held during a election year in his
congressional district. Likewise, A0 1981-26 concludes, for similar reasons,
that a birthday party for a member of Congress was not covered by the FECA pro-
vided it was conducted in a particular fashion. Copies of these advisory opi-
nions are also enclosed. (It should be noted, in passing, that these activities
may have implications under Michigan's Lobby Law.)

vobnpiw jo ayoig ayy Aq padaporday



Senator John M. Engler
October 7, 1986
Page 5

No rules have been promulgated in Michigan which parallel the federal regula-
tions and no previous written requests have been made of this Department which
would prompt the kind of guidance provided in AQ 1973-4. While the cited opi-
nions of the FEC are not binding on persons participating in state or local
elections, they do provide a reference which may be useful in examining a set of
facts in order to ascertain what, if any, expenditures are to be reported under
the Act. This agency has relied previously on FEC interpretations in the for-
mulation of its rulings and interpretations.

Hopefully, this reply which is informational only and does not constitute a
declaratory ruling, will nonetheless provide some assistance in detemining when
expenditures are to be reported. In the event you still require a declaratory
ruling, please provide “facts" which are specific and which pertain to your par-
ticular office and candidacy, not to that of another individual. Any statement
of facts must elaborate upon your reference to "non-election meetings and forums
to discuss pending legislation".

Very truly yours,

/ ; 7 O //\—’
Phillip /. Frangos
Director
Office of Hearings and Legislation
PTF :bk
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This refers to Your letter of January 23,

concerning application of the Federal Election
("the Act"), to 4 Proposed reimbursement to you by
mittee for your purchase of Chrisczas glfta in 1977,

Your lertcer explalins chat
Christnas gites wnich you gave
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43 Representu::
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You requesc an opinion as to w

you for the amount ($504) which You paid to

has stated {n past advisory o
4ign coomitteas have broad di
deciding which expenditures will bes
Ovintons 1977-)1 and 1977-60, coples enclosad,
concludes that thae cost of the Christmas gifes
of your commitcee and nay be reipbursed

screrion under the Act
C serve their candidacies,
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to you.

R

The payment to you from your cosmittee

.48 an expenditure to the ‘Pereca or business from
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This response constitutes an erning application

general rule of law as »
to the specific facryal

Advitor'y opinion cbuc
tated in the Act or prescribed
situation set forth in your report, See 2 Uu.s.c.

Dated: February 21, 1978,
[¥5293] A0 1978-4: Commitree Conducting Non-Profit Tescimontal

[A cormitree organizing a non-profit
Longressman does noc have to Yezister wit

y_Non-partisan testimonial to a
h_the Cormtastion.

for the expense of Christmas
to Representacive Cillespte v, Montgome ry. .

4izn expenditure and
+4nds accompanied the
hether your princlipal cazpaign committee may

pinfons thar candi{dates and

See Advisory e -
Accordingly, the Commission T
an expenditure '

Feported by the committee
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itical commirtee ot candidate the ...
nditure {s made as well as the ’

that actual disbursement was -ad.
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You believe
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$437¢.
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Committee, P. 0. Box "c,
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John J. Rhodes Commemorative
85201.1

This refers to your letter of Janua
Rhodes Commemorative Comittee ("the Co

mnittee”) 1s required to register,
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apended (“the Act"),

- . St e

L

Federal Election Campaign Financi

Answer to Dwight

ry 10, 1978, asking vhether the Jchn -
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s that the Committes has been organized by a large group

Your letrer explain
of people in Arizoas to sponasor a banquet *hoooring Congressman John Rhodes on
his cowmpletion of 25 years as the Congressmwan frow Congressional District One.”
T{ckets will be sold in amounts "just enough to cover the expenses’ of the event @
tisan salute to our Congreasman.” g

which you characterize as & "non-profit, non-par
Your letter alsoc states
tinancial

uled for March 3 ip Mess, Arizoaa.
that peither Mr. Rhodes nar his campaign commlttee will "accrue any
that some type of silver momento

benefit” from the dinner, but you do anticipace
will be given to Mr. and Mrs. Rhodes as 3 remcmbrance of this 25¢h anniversary
of his congressional service, :

des that ticket sasles for the banquet and expcnses.

be contributions and expenditures under the Act and
Comittee to register and report as & "political

based on the representacions in your letter that
ly as a “non-profit, noo-partisan salure” to

f tnfluencing his nomination or elecrion to
the event you describe as a bona fide

(1) no political
conjunction with
addressed to the
nation or slection

The Commission conclu
incident thereto would not
thus would not require the
commitree.” This conclusion 1s
the evenc ia designed and held on
Mr. Rhodes and not {cr the purpoée ©
Feueral office. The Comnlssiun regards
testimonial event rather than &4 campaiyn evenl 50 long as
contributions are solicited, made, or received by any persoo in
the event and ({i) the event doee not lovolve any comnunicatioo
attendees as a group wnich expressly sdvocates Mr. Rhodes' noai
tec Federal office or tne defear of any other Federal candidate.

concerning applicatico of = ]
Coemission regulation to
See 2 U.5.C. 34371,

This response constitules an advisory opinion
genaral rule of law stated in the Act or prescribad as a
the specific factual situation setl forth im your request.
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Dated:

February 24, 1978. -7 7 el - , )
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... 7 DISSENTING OPINLON OF COMMISSIONERS HANRIS AND STAEBLER .
i "7 770 ADVISORY OPINION 18784 ° ° oL

s L

thile ths qulnlnz-ix;n is not free from douﬁ(.

we think the coocluston reached
by the Commission is erroneous.. : R ’ - ST

el C.on;rtnuun'lhodes is » candidate tor n'-ehcuou.“ The testimocial banquet .7 -..-,’ ‘.:A"
i{s being held in an election year. 1t is being held in Cougressasn Bhodes' . AR
Undoubtedly, meny voterd vill attend. R L

Congressional district.

¥en are i:eld to intend the érot.ubl; cods'cqucnccs ‘of their acts, =nd the 7 !
testimonial banquet will inevitably have some effect upon the election. Hence, ST
ve conclude that ticket purchases to fund the banquet are ®conzribuzions” under T

. the definition in the Federal Electioo Campsaign Act. :

N . L e B T

[15294] _AO 1977-53: Yoreign Trade Assoclacion

g of foreign chasbers of couamerce ’ : )
Asver to Thouas H. McGowan of Kirkwood, ..~ ..

{A foreign trade associartion consistin
Washington, D. C. 20036.1

Titical action cosmitcee.
1218 Sixteench Street, N, W.,

cannot form & po
¥aplan, Russin and Veccent,

and Novesber 16, 1977 requesticg
1 Election Campaign Act
Coezission Lo
Coumerce (APCAC)

This-responds to lecters dated Septesber 26
an advisory opinioa concerning application of the Federa
of 1971, as amended (“the Act'), and relevant regulations of the
the proposal of the Asia-Pacific Counctl of American Chambers of

to establish a political comnittee. R )

s requested zo/confin three assertions:

_An advisory opinion 1

{s a federation of trade assocliatiocns as defined in

®1. APCAC . - .
e . _ Section 114.8(g) of the Comaissioa's regulations.
. ‘%3,  APCAC may solicit from U.S. citizens vho are managerial level o @
_amployees, officers, directors or shareholders of the member '~ 7 7 L
AmChams . . » and thelr faallies. T R
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would ba subject to an 2x3regata limit of §5,000 per

candidate woyuld occur. This coantributioeg would be au
$1,000 per elaction with Teapect to that cmdiduln._
110.1(a).

. .. .. .t . . i~
. With regard to reporting obligatioas, the Commis

of the contribution. 11 cry 110.6(c).

wvhether earmarked coatributions in this situation are

T

Based oa the specific factual sftuation presented
concludes that the Proposed transfer of funds from an

4
:__-7 q for the Purpose of making a coatribution to 4 candidat
~gfd Probibited by the Act pProvided the x‘..u.uon.. proh{db
A5 : ©f the Act are observed. . o R
oy . ‘ . . X

Ry
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When an executive employee who has designated funds for an indtv
in BALLPAC-Missouri or BALLPACKansas, authorizes a transfer of funds from the, -.
individual account to HALIPAC-Federal, a "polirical cowmittee” under the Ace,
coatribution from the anployes to HALLPAC-Federal would result. Such s cootriby

Cerroee

See the Cosmalasion's response to Advisory Opinton

el S ) B o c = -
Thias Tespouse comstitutes 40 advisory opinion concerning

AT
1 3 S

D K

bject to an aggregate limie of .
2 L.s.c, $441a(a)(1) (A); 11 cra

LA -

coatributiona, this opinion does not reack the issue of whether EA-LLPAC-Federll
exercises "direction Or control over the choice of the recipient candida

contributions from HALLPAC-

' ooge
RTINS { . z

Sty

e c \ .
by your request, the Covmtission

individual account 1 either
account in HALLPAC-Fedeul
¢ for Federal office 1s not

itions and Teporting Provisions

2application of the

> Act, or regulations Prescribed by the Commission, to the specific transaction or

%

activity set forth 1o your request. See 2 U.s.C

- Dated: June 4, 1981,

EAQ.’AC'l Artici-cn of Operation, Article i!l‘,‘

St

2%

AT
'
.

X g"”it’*

4.5(3) in .conjunction
und to accept contribut

<5

SR DX 12
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115612] 40 198126 Parey for Member of Congress

dc.lln; with membership,

" indicates that the Executive Commirtee 1s empowered to solicic "qualified
management and administracive eaployeas of Hallmsrk Cards, Inc. for
membership” but that an employee who expresses o desire to "be a member of

ded an lnvitar1co,”, The Commission Botes that ies -

vith 11 C¥X 114.5(g), permit

ions from persons not within -
trative employees of the

voluntary contriburions frbi.

A person piving a 2Tty for a member of Congrese does not have anv repertin

obligactions where the Congressman ig Not an_announced candidate and the partyv 3¢
—LATLY s

concerning application of the Federal Llection Canpafign

According to YOUr request, a friend of yours would
io the “near future.” Me will Pay all the expenses, and
introduce You to his friends and neighbors (n Jacksonvi]
Your congressional district. You explain that this paret

-"motivated for reslecting™ you, byt Tather is purely a a

Dot » fundrafser. Answer to kepresentative Charles E. Bennetc.]

This responds to your letter of May 19, 1981, néuuun‘ an advisory opiniog

Act of 1971, as amended

("the Act™), and Commission regulations to Party to be hosted on your behalr.

like to host s Party for you
the party 1is prt-urily to
le, Florida, which i within

Y 1s not & fundraiser nor g, it

oclal event given by @ friend.

1dual accoume

& a0
tioa . .

calendar year, 2 u.s.c.« ..,
$441a(s) (1)(c); 11 cnx 110.1(c). When an *xployee—authorised disbursement 3, made . -
from funds 1n his/her iodividusl account ip BALLPAC-Yederal to a cacdidate for

aion's regulations Provide that
RALLPAC-Fedcr.l, 48 a condutlt or intermediary of o designated contribution, shal}

Teport certain information including the original comtributor asd intended reciptent

Comeission regulations at 11 crx 110.6(d)
provide that 1f coadult or Xntzr-edury exercises any direction o
choice of the recipient cancidate of an earmarked contribution, & ¢

the employee and the conduit results and must be Yeported accordingly, Since this

¥ control over the

te" and thus,
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This statement the Commission takes to wean that there vill be oo advocacy of your '
reelection in connection vith the eveat. You further state that you are not an .
announced csndidate nor do you expect any oppoaition in the next election., In light .
ol the situation you ask whether or not there s any reporting cbligation regarding® ' !
. - .. ' . e

the costs of the party to your host, =~ - LS L Lo

. - Vol .

N T - S A -

Given the stated facts and the Commission’s understanding of them, as vell as
the most recent report filed by your 1980 campalgn commictee, the Cormiusion concludes
that no reporting obligation is incurred for the costs connected with this party.

You state that you are not an announced candidate for election. Add{ticnally,
it appears that you have not filed s statement of candidacy for the 1982 election, nor
do you have a campaign coumltfee for the 1982 election registered with the Comtasston.”
Reporte filed for the Committee to Re—elect Charles E. Bennett (“the Committee™)
indicate that this Coumtitece was established as your principal campaign comzittee
for the 1980 election. 4ltnough the Coumittee has not terminated, as of the latest’ .
report filed Jaouary 31, 1981, the financial activity of the Committee relates only
to the 1980 election. L ¢ - -

»

In light of this information, under the Act and Commission regulations,
specifically 2 U.S.C. §431 and 11 CFR 100.3, you are not now a candidacte for any -
Federal office. Both 2 U.S.C. $431(2) and 1) CFR 100.3(a) establish a $5,000 threshold
of contributions or expenditures to trigger candidate status, although they do not
require the making of a pudblic announcesent. Moveover, 11 CFR 100.3(L) staces that -
for purposes of determining whether an individual is a candidate, contributions or
expenditures shall be aggregated on ao election cycle basis. From Committce reports
filed as of Janusry 31, 1981, it appears that neither contributions nor expenditures
related to sny Yederal election other than the 1980 election have occurred. Thus, since
the information shown on your January 31 report does not indicate that you are a C
candidate for & 1982 election, and since the proposed activity is neither a campaign )
fundraiser nor, sccording to you, to influsnce your election, the Commission concludes -
that no reporting obligation is iocurred regarding the expenses of the party. This °
result also follows frowm Advisory Opinion 1978-4 [15293], copy enclosed. The Commissioan
there concluded that & testimonial event to hobor the service of an incumbent member
of Congress vas a bona fide testimonial rather than & campaign event and so was not
subject to the Act s0 long a8 (1) no political contributions are solicited, made or
recaived by any person in conjunction with the event and (i{) the event does not invelv
.any communications addressed to the attendees s a group which expressly advocates the
incumbent's nomication or election to Federal office or the defeat of any other

3 candidate, .l e D LU R R

o o
o

1Y

-

The Cowaission notes that it expresses no opinion rep}dlnj possible nppllc-tioa‘

2 r of House rules to the proposed activity since those rules are outside the Commission's
;"’ Jurisdicticn. . ,-‘_‘ Sl ST . ,».-:“ :
"‘ ’ Thtlurtsponu. constitutes An'nd\}x-ory opinibﬁ éonce.riin;'.' application of the Act,
%] ‘or regulations prescribed by the Commission, to the specific transaction or activicy
' set forth in your request. See 2 U.S.C. §437f. L

T
¥
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Dated: June 26, 1981.

15613 AD 1981-23: Soltcitation bv Agricultural Cooperative's FAC
P

o

JThe political action commitree of an agricultural cooperative mav not solicit
individual wewbers of incorporated cooperatives that are wmembers of the sponsoring

fae Cy cooperative. Answver to Richard H. Magnuson, Vice President/General Counsel, K Land
Y “*0'Lakes, Inc., P. O. Box l1&, Minnespolis, Minnesota 55440.
1 - 1
¥ This responds to your letter of May 1, 1981, with attachsents, requescing an
b P
LY sdvisory opinion concerning application of the Federal Election Campatgn Act of 1971,

- . as amended ("the Act™), and Coummiseion regulations to the solicitation by Land O'Lakes
of contributions to fts separate segregated fund from individual members of the

: - CERIDOR ‘ s 4

wember assocliations of Land O'Lakel._ . . ‘ ‘ @ ...:‘l ;‘;{}r‘? ; é‘{é\‘g{‘
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(d} Heporting. All expenditures
allocated under this section shall be
reported on FEC Form 3P, page 3.
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percentage in accordance with - shall be documented and retained for
paragraph (e} of this section, .. .+ - Comumussion inspection. For compliance !
’ c - and fundraising deductions that exceed =

bi?_

the 10'% exemptions under paragraph
{c)(5) of this section, such records shall
Indicate which duties are considered

(e) Recordkeeping. All assumptions compliance or fundraising and the 5‘
and supporting calculations for percentage of ume each peraon spends 2
allocatons made under this section on such activity,

§1U6.2 Aloration of czpenses between campaign and noncampaign

A
4.

X
Lo

related travel. - [1803)

(2) This section applies to allocation for expenses between
campaign and non-campaign related travel with Tespect to campaigns
of candidates for Federal office, other than Presidential and Vice
Presidential candidates who recejve federal funds pursuant to 1l
CFR Part 9005 or 9036. [See 11 CFR 9004.7 and 2034.7] All expen- . ‘
ditures for campaign-related travel paid for by a candidate from R
a campaign account or by his or her authorized committees or by T
any other political committee shall be reported. " ot Lo e

(b) (1) Travel expenses paid for by a candidate from personal funds, ~ .. E
or from & source other than a political committee, shall constitute re.
portable expenditures if the travel is campaien-related. .- . . ...
-(2) Where a candidate’s trip involves both campaign-related and -
non-campaign-related stops, the ex 1ditures allocable for' campaizn ;.
purposes are reportable, and are calculated on the actual cost-per-mile
of the means'of transportation actually used, starting at the point of .

~origin of the trip, via every campaign-related stop and ending at the -
. point of origin. Lk L T T
- - (3) Where a candidate conducts any cam alzn-related activity ina
stop. the stop is a campaign-related stop and travel expenditures made

" are reportable. Campaign-related activity shall not include any inei- %75

: quired personnel and equipment. If such a trip includes both campaign

" with paragraphs (b) and (c) above, e o e
Tos L N LA S .

dental contacts. o - S

(c)(1) Where an individual. other than a candidate. conducts cam-

" paign-related activities on a trip, the portion of the trip attributed to
“each candidate” shall be allocated on a reasonable basis.

(2) Travel expenses of 2 candidate’s spouse and family are report-
able as expenditures only if the spouse or family members conduct
campaign-related activities. .

(d) Costs incurred by a candidate for the United _States Senate
or House of Representatives for travel between Washington, D. C.
and the State or district in which he or she is a candidate need not
be reported herein unless the costs are paid by the candidate’s au-
thorized committee(s), or by any other political committee(s).

(e) Notwithstanding (b) and (c) above. the reportable expenditure
for a candidate who uses government. conveyance or accommoclations
for travel which is camnpaign-related is the ratc for comparable com-
mercial conveyance or accommodation. Tn the case of a candidate
authorized by law or required by natjonal security to he acconipanied

.by staff and cquipment, the allocable expenditures are the costs of
Tacilides sufficient to eccommodate the party, less authorized or re-

and non-campaign stops, equivalent costs are calculated in accordance
N ‘ B © 1983, Commerce 'Clu‘rinz_l-!oun‘. 1nc. ;
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100 1174 ',‘ O Regulqﬁons §
Qualified Campaign éxbensea except 1o ) the overa]) cxbenditure h’rm'taﬁon of 11 "
the exten Permitted unde; 14 CFR el . Cﬁﬁ?oq'-z(;)“) and (tb}(l). ,,}-' . .
9004,4(3)(4)‘ el L reim ursement for such
() Civilor Criminat popg iy, Civil g;g;g;gj;)g;;mfg e
Or crimina 1t i : : )
. the Fed’eral %?::Uéf]'gaarlndpg?gr:l::tt:?e = reimbursemen) for each individya] shall
" not qualified Campaign éxpenses and ;’aor;e:;c:;doe[':tgr;grfallnfé::(i‘;aé: pro
cam?olé)e dg!rayedcmfrom payments Lransportation and services made
;:g:nis :ence?\r':; or ni:;;i?jofé ‘;L:;: available; op 5 féasonable estima|e of
- such penaltje, shall not be considereg :L:Zﬂ:iu:; t'hzrtcr);::sm :ﬁi:leozrégg
Contributions o expenditures by al] Bervices made avail pr An aniwouaI .
amounu‘so received shall be subject 1o PO rata share shal) gc gélcuiu(ed by
r'::e;x')»r'z2‘Erl:c)io:;poe!nlé]:dﬁ?dﬁm&?j:nu dividing the total number of individuals
Bection shal be reported in accordance ::r:}hom such tx;nsp’om fion and
With 11 CFR Part 104, . cos are made

legal and accounting Compliance fung
€stablished Pursuant to 11 CFR 8003.3(a)

cannpot be defrayed from Peyments
received under 11 CFR Part 8005, -

. ¢ -‘ . R N . ! 4 '-c
sy . L compl u s A
_ ‘1111451"[,"-';_"'_ . section . omthe . . . ety A
: T e e e ', ' x
% . f"’.“{.".'!'m-ntofwwe'vm;;J,f"
s Investmen: of public funds of any
- other yse of public funds to generate

amount actually pa

X . Committee for 1p, services provided, " -
Amount equal to ] pe income derived A () The total amount pajg by an - 5.
from such aveatments, jes, Federal, BRI &uthorized commitiee for 1he cosl of -~
. State apd local taxes paid on such Fo : L"ansporxatxon or for ground services
: come, shall be repaid to the Secrgtgry. and facilities shall be reported gs ap -
Any net Joss reauh'ing from U?e L expenditure i, accordance wigh 17 CFR
nvestment of public funds will be_. , 104.3(bj2)i). Any reimbursement
Considered g non-qualified €ampaign o received by guch committee for
éxpense and an amoun| equal o the o Iransportation op 8round services anyg
pmount of such net Jogg shall be repaid acilities shal] pe Teéported in accordan ,
to the Uniteq States Treasury ag with 17 104.3(3)(3)“1)
Provided under 11 CFR 9007.2(b)[2}(i). )
: - [T1147) £
$ 90048 Hﬂmburum.nu for § 90047 Allocation of truvel expenditures, A.‘;
; Uon and services mads Svalable {a) No!wuhs!anding the provisions of :
to media Lo S 11 CFR Part 10, expenditures for travel
(a) If an authorized committee incyrs relating 1o a Presidentia) or Vice
€xpenditures for ransportation, ground Presidentja) candidate's campaign b
8ervices and facilities (including ajr N ~any individyga] including a cendidste
travel, ground transportation, housing, © shall, Pursuant 1o the Provisions of 11
meals, telephone service, typewriters) o CFR 9004.7(b), be qualified campaign
made available 1o medja Personnel,

_ such expendityrey will be considered T
-, Qualified Campaign expenses subject top - .- expendityres, - o CT )
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- {b}{1) For & trip which is entirely " qualified campaign expenses an o

cumpaign-related, the total cost of the reportable expenditures. ~- o <Y ' N4

irip shall be a qualified campaign (7) If any individual. includinga - /- 7

expense and a reportable expenditure. candidate, incurs expenses for i '' ;. T
" {2) For a trip which includes =" 7" campaign-related travel, other than by~ .. = 7"

campaign-related and non-campaign

related stops. that portion of the costof - -

the trip allocable to campaign activity
shall'be a qualified campaign expense
and a reportable expenditure. Such
pertion shall be determined by
calculating what the trip wou!d kave
cost from the point of origin of the trip to
the first campaign-related stop and from
the stop through each suhsequent
campaign-related stop tu the point of
origin. If any campaign activity. other
than incidental contacts, is conducted at
a stop. that stop shall be considered
campaign-related. -

{3) For each trip, an itinerary shall be
prepared and such itinerary shall be
made available for Commission ..~
inspection. R T

{4) For trips by government -
conveyance or by charter, a list of all
passengers on such trip, along with a
designation of which passengers are and

which are not campaign-related, shall be

made available for Commission - .. :
inspection. B
(5) If any individual, including a

.o -

.

candidate. uses government conveydnce -
or accommodations paid for bya )
government entity for campaign-related
travel. the candidate’s authorized . ;. -

commitiee shall pay the appropriate”

government entity an amount equal to: . _A

CaMe e YU

(i) The first class commiercial air fare

plus the cost of other services. in the .
case of travel to a city served by a
. regularly scheduled commercial service:
or N . .. . o
(ii) The commercial charter rate plus
the cost of other services, in the case of
travel to a city not served by a regularly
scheduled commercial servica.
». (6] Trave] expenses of a candidate’s
spouse and family when accompanying
the candidate on campaign-related
travel may be treated as quaiified
campaign expenses and reportable
expenditures. If the spouse or family
members coaduct cempaign-related

2

"' reportable expenditure.: - -

e
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" {a) Any individual who is not actively
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use of government conveyance or " - -

accommodations. an amount equsa! {o -~

that portion of the actual cost of the
conveyance or sccommodations which
is allocable to all passengers, including
the candidate, travelling for campaiygn
purposes shall be a qualified campuaign
expense und shall be reported by the
committee as an expenditure.

{i) if the trip is by charter. the actual
cost for each passenger shall be
dctermined by dividing the total
operating cost for the charter by the
total number of passengers transported.
The amount which is 8 quahified -
campaign expense and a reportable -«
expenditure shall be calculatedin -

" - accordance with the formula set forth at

11 CFR 8004.7Tb}{2) on the basis of the
actual cost per passenger multiplied by
the number of passengers travelling for
campaign purposes. .- .. ‘
(ii} }f the trip is by non-charter |
commercial trensportation, the actual

4 cost shall be calculated in accordance
- with the formula'set forth 8t 11 CFR » -
.-:.9004.7(b)(2) on the basis of the ~=--» . .
* < commercial fare. Such actual cost shall -

be a qualified campaign expense and &

-t
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conducting campaigns in more than one
State for the office of President or Vice

President shall cease to be a caadidate

under 11 CFR 900.2.

(b) An individual who ceases tobe a
candidate under this section shall:

{1) No longer be eligible to receive any
payments under 11 CFR 9005.2 except 10
defray qualified campaign expenses as

provided in 11 CFR 9004 4. _ L
{2) Submit a statement, within 30
calendar days alter he or she ceases to
be a candidate, setting forth the
Informstion required under 11 CFR |
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MICHIGAN DEPARTMIENT OF STATE

A LANSING
{éﬁ&f? MICHIGAN 48918

RICHARD H. AUSTIN ® SECRETARY OF STATE

STATE TREASURY BUILDING

October 22, 1986 ’ s

Senator John M. Engler
Senate Majority Leader
The State Senate

State of Michigan
Lansing, Michigan 48909

Dear Senator Engler:

This is in response to your request for an interpretation of the Campaign
Finance Act, 1976 PA 388, as amended (the Act), with respect to joint fundraiser
participation by committees. '

Since the Act first went into effect a number of questions have been submitted
to the Department regarding whether committees may operate joint fundraising
events and what procedures may be utilized in carrying out these plans.

The Department has consistently advised that the Act does not specifically pro-
hibit joint fundraising events. The written responses were issued to help com-
mittees avoid violating the Act. Enclosed is a recent issue of the "Campaign
Finance Reporter" which summarizes these responses in an article on "Joint
Fundraisers.”

As you know there are a number of specific violations of the Act which could
occur in the context of a joint fundraising event. The most obvious of these
are listed below:

Contributions received by a committée cannot be commingled with
the funds of another person, section 21(8). (MCL 169.221)

Candidate committees are prohibited from making expenditures or
contributions on behalf of another candidate committee, section
44(2). (MCL 169.244)

Corporate contributions or expenditures on behalf of candidates are
prohibited, section 54. (MCL 169.254)

The letters and articles applying the Act to joint efforts by committees have

considered many of the “fact" situations presented by your letter. The
Department's previous declaratory rulings and interpretative statements have

MS_43  8/77: PRy



Senator John M. Engler
October 22, 1986
Page 2

already been supplied to your office. If you wish to obtain additional copies

of any of the previous letters on the subject of joint committee activity please
contact the Elections Division. The declaratory rulings and interpretative state-
ments are listed below: ‘

Michael W. Hutson - 9/20/78 - sets forth steps to be taken in
operating joint fundraiser to avoid possible violations of the
Act.

Robert J. Kauflin - 8/6/80 - contributions over $20.00 to purchase
joint fundraiser ticket must be made by written instrument pursuant
to section 41 of the Act. (MCL 169.241)

Wayne M. Deering - 8/6/80 - section 44 (2) (MCL 169.244) of the Act
prohibits contributions by one candidate committee to another can-
didate. A federal candidate is not prohibited from contributing to
a state candidate.

William Faust - 10/23/81 - although a joint rally is not a
fundraising event, previous interpretations applicable to joint
fundraisers are helpful in preventing unlawful contributions at
such events.

Robert A. Welborn - 7/11/84 - a candidate committee is not prohi-
bited from having a joint fundraiser with a charitable
organization.

This letter does not specifically respond to the fact situations you present.
As indicated above, the prior rulings appear to deal with the operation of such
functions.

It should also be noted that in your letter you cite a "joint fundraiser between
Representative Doe Campaign Committee and Representative Doe Officeholder
Expense Fund" as one example of joint fundraising activity. The Department has
never issued a statement concerning the legality of such activity. This letter
should not be construed as an endorsement of the legality of concerted
fundraising activity between an individual's candidate committee and office-
holder's expense fund. It you desire a ruling or interpretation as to whether
such activity is legal within the context of the Act, you should set forth a
request with a detailed statement of facts.

The letters issued previously with respect to joint fundraising events have on
occasion used the term "guidelines" to refer to the various steps recommended
for the conduct of such events. This was an unfortunate selection of terms.
“Guidelines" is a defined term in the Michigan Administrative Procedures Act.
The definition is found at MCL 24.203(6) which states:

“6) 'Guideline' means an agency statement or declaration of policy
which the agency intends to follow, which does not have the force or
effect of law, and which binds the agency but does not bind any other
person.”



Senator John M. Engler
October 22, 1986
Page 3

It is clear that these interpretations of the Act were neither guidelines nor
rules pursuant to the Act. As indicated in the letters themselves, they were
“informational only." Under the temminology of the Administrative Procedures
Act they were issued as "interpretative statements." Although it is not defined
in the Administrative Procedures Act, its meaning has been elaborated by the
courts. The most extensive discussion of the differences between rules and
interpretative statements is found in Michigan Farm Bureau v Bureau of Workmen's

Compensation, 408 Mich 141 (1980).

As you know, legislation cannot provide detailed answers to every question that
may arise under a statute. Administrative agencies are often called upon to add
the flesh to the bones of the law. The Department of State has given compliance
with the Act a high priority. Rather than relying on the implementation of the
criminal and civil sanctions of the Act, the Department has consistently

sought to advise the public how to comply with the statute. The materials thus
far produced regarding joint activity by committees have been directed toward
insuring compliance before enforcement becomes the only available tool.

For the reasons set forth above, this response is informational and does not
constitute a declaratory ruling. If after reviewing the sources cited you
believe that a question remains regarding an actual statement of facts you may,
of course, request a declaratory ruling.

Very truly yours,

/) Yeange

Phillip T. Frangos
Director
Office of Hearings and Legislation

PTF:bk
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Richard H. Austin  Secretary of State  Lansing, Michigan 48918

Volume 10, No. 2 July, 1986

IN THIS ISSUE:

Campaign Statements Due -- Details the Campaign Statement filing
requirements for the August 5, 1986 primary and the state politi-
cal party conventions and the requirements which cover "late
contribution reports.”

Joint Fundraisers --  Qutlines the procedures candidates must
follow when holding "joint fundraisers.”

Candidate Committee Dissolution -~ Discusses the procedures for
dissolving a Candidate Committee.

Campaign Statements Due

-- FILING REQUIREMENTS FOR AUGUST 5, 1986 PRIMARY AND
STATE POLITICAL PARTY CONVENTIONS --

Campaign Statement filing deadlines for the August 5, 1986 primary and the state
political party conventions and the requirements which cover "late contribution
reports" are discussed below. Carefully read this article to determine if the
filings described are required of your committee. A committee that has a
Reporting Waiver 1is not required to file Campaign Statements. The Reporting
Waiver is discussed at the end of this article.




A committee loses its Reporting Waiver if it receives or spends more than
$1,000.00 for an election. Note that funds leftover from one election count
toward the "amount received" for the next election. If the Reporting Waiver
is lost, the committee must file the next Campaign Statement required of the
committee. ‘

Joint Fundraisers

Candidates who wish to hold a joint fundraiser must adhere to the following pro-
cedures to avoid violations of Michigan's Campaign Finance Act.

WRITTEN AGREEMENT: A written agreement must be developed by the Candidate
Committees that plan to participate in the joint fundraiser. The treasurer of
each of the participating Candidate Committees must keep a copy of the agreement
with the committee's records. A Candidate Committee participating in the joint
fundraiser is not required to file the agreement with its filing official.

The written agreement must describe what each committee's contribution and
expenditure share will be. Contribution and expenditure shares must be
expressed as percentages. A committee's expenditure share must equal the
committee's contribution share. For example: “The ABC Committee will
receive 60 percent of the contributions received at the fundraiser and will
make 60 percent of the expenditures necessary to hold the fundraiser. The
XYZ Committee will receive 40 percent of the contributions received at the
fundraiser and will make 40 percent of the expenditures necessary to hold the
fundraiser."”

The written agreement must detail how expenditures will be handled.
Expenditures can be handled in two ways: Under the first method, each
committee agrees to pay its expenditure share at the time each expenditure is
made or billed. VUnder the second method, one of the committees agrees to
make all of the expenditures and the other committee(s) agree to provide the
necessary reimbursement. The reimbursements must be made within a reasonable
period of time and must correspond to the committee's agreed expenditure
share.

The written agreement must detail how contributions and octher receipts will
be handled. Contributions and other receipts must be handled in the
following manner: The committees agree to open a joint account in a bank,
credit union or savings and loan association for the deposit of all contribu-
tions and other receipts related to the fundraiser. Funds deposited in the
Joint account are then transferred, without delay, into each of the
committee's official depository accounts. The fund transfers must correspond
to each committee's agreed contribution share. Expenditures cannot be made
from the joint account established by the committees for the fundraiser.

NOTE : As soon as the joint account is opened, each of the committees
participating in the joint fundraiser has 10 days to amend its Statement of
Organization to reflect the establishment of a “secondary depository."

ADVERTISING THE EVENT: Advertisements and invitations for a joint fundraising
event must include the information detailed below.

-
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An explanation that the event to be held is a joint fundraiser. The explana-
tion must include the names of the participating committees, the names of the
participating candidates and the offices sought by the participating candi-
dates.

What each participating committee's contribution share will be. If any of
the participating committees are subject to contribution Timitations, the
contributors should be reminded to use the contribution share information to
gauge whether they are exceeding the applicable contribution limitation .

Specific instructions on how checks should be made out to the fundraising
event.

RECORDKEEPING AND REPORTING REQUIREMENTS: The treasurers of committees that
participate in a joint fundraiser must carefully record the expenditures made
for the event and the contributions and other receipts received in connection
with the event. Participating committees that are required to file Campaign
Statements must accurately report the recorded information. Participating com-
mittees that are not required to file Campaign Statements are not required to
report the recorded information. Recordkeeping and reporting requirements
related to joint fundraising events are detailed below.

Each participating committee records the name and address of each
contributor, the date of the contributor's contribution, and the amount the
committee received from the contributor's contribution.

A participating committee reports the name and address of a contributor if
the amount of the contributor's contribution received by the committee
exceeds $20.00. The date the contributor made the contribution is also re-
ported. The committee discloses only the amount of the contributor's con-
tribution received by the committee -- not the entire amount of the
contribution.

If one of the participating committees has been designated to make all of the
expenditures related to the fundraiser, the designated committee must itemize
all expenditures which exceed $50.00. When reporting these expenditures, the
committee must specify, under the "“Purpose" column on the Expenditure
Schedule (1B), that the expenditures were related to a joint fundraiser.
When the committee that reports the expenditures is reimbursed by the other
participating committees, the reimbursements are reported as "other receipts"
on the Receipts Schedule (1A). When reporting a reimbursement as an “other
receipt," the committee must check the "miscellaneous" box (column 4 on the
Receipts Schedule) and indicate that the other receipt was a reimbursement
received in connection with a joint fundraiser. The committees that provide
reimbursement for the expenditures must report the amount transferred to the
committee that made the expenditures with an explanation that the amount
transferred was reimbursement for joint fundraiser expenses. If the amount a
committee must reimburse for any given expenditure made for the fundraiser
exceeds $50.00, the reimbursement for the expenditure must be separately ite-
itemized on the expenditure Schedule (1B) with the following information
entered in the "Purpose" column: (1) an explanation that the amount trans-
ferred was reimbursement for a joint fundraiser expense and (2) a description
of the original expenditure which includes the name and address of the person
to whom the original expenditure was made.

If each participating committee pays it share of the expenditures as the
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expenditures arise, the committees must report their respective share of each
expenditure. If a participating committee's share of any given expenditure
exceeds $50.00, the expenditure share must be itemized on the Expenditures
Schedule (1B)

A committee that participates in a Jjoint fundraiser must complete a
Fundraiser Schedule (1F) to document the event. The Schedule must indicate
that the event held was a joint fundraiser and show the share of contribu-
tions received by the committee and the share of expenditures made by the
committee in connection with the event. The Schedule is not completed to
show the total amount of contributions received or the total amount of expen-
ditures made by all of the committees that participated in the event. The
Schedule is filed with the next Campaign Statement required of the committee.

Additional Notes on Joint Fundraisers

Should a candidate who participated in a joint fundraiser decide not to run
for office, the funds received by the candidate from the joint fundraiser
must be given to a Political Party Committee, a tax-exempt charitable
institution, or to the contributors who gave the funds. The funds cannot be
given to the other candidates who participated in the fundraiser.

A Candidate Committee is not permitted to accept corporate funds. If a
Candidate Committee receives corporate funds in connection with a joint fund-
raising event, the funds must be returned to the corporation; the corporate
funds may not be deposited in an Officeholder Expense Fund account the can-
didate may have.

A contributor to a joint fundraising event must make a contribution to each
of the participating Candidate Committees in the ratio publicized to the
contributors; the contributor may not choose to allocate his or her contribu-
tions differently.

A Candidate Committee may hold a Jjoint fundraiser with a Political Party
Committee or a tax-exempt charitable organization as long as the percentage
of the expenditures paid by the Candidate Committee in connection with the
event does not exceed the percentage of the contributions the Candidate
Committee takes from the event. As a Political Party Committee or a non-
corporate tax-exempt charitable organization can contribute to a Candidate
Committee, the percentage of the expenditures paid by a Political Party
Committee or a non-corporate tax-exempt charitable organization in connection
with a joint fundraising event held with a Candidate Committee may exceed the
percentage of the contributions the Political Party Committee or the non-
corporate tax-exempt charitable organization takes from the event.
Applicable contribution limits apply to this arrangement. NOTE: A chari-
table or political party organization must register as a committee under the
Campaign Finance Act as soon as it contributes $200.00 or more to a state or
local Candidate Committee.

A joint fundraiser may be held by a state or local Candidate Committee and a
federal Candidate Committee as long as the percentage of the expenditures
paid by the state or local Candidate Committee in connection with the event
does not exceed the percentage of the contributions the state or local
Candidate Committee takes from the event. (This is the same principle that



applies when two or more state or local Candidate Committees hold a joint
fundraiser.) As a federal Candidate Committee can contribute to a state or
Tocal Candidate Committee, the percentage of the expenditures paid by a
federal Candidate Committee in connection with a joint fundraising event held
with a state or local Candidate Committee may exceed the percentage of the
contributions the federal Candidate Committee takes from the event.
Applicable contribution limits apply to this arrangement. NOTE: A federal
Candidate Committee must register under the Campaign Finance Act as soon as
it contributes $200.00 or more to a state or local Candidate Committee.

Candidate Committee Dissolution

The Act specifies when and under what conditions a Candidate Committee may be
dissolved. As a dissolved committee has no further filing obligations under the
Act, the dissolution of the committee is, in effect, the final compliance step.

WHEN A COMMITTEE CAN BE DISSOLVED: To be eligible for dissolution, a committee
must have no assets or outstanding debts. An unpaid late filing fee is con-
sidered to be a committee debt. A candidate who is not elected to office is
encouraged to dissolve his or her Candidate Committee as soon as practicable
after the election. An officeholder cannot dissolve his or her Candidate
Committee until his or her term of office expires.

DISPOSITION OF LEFTOVER FUNDS: The Act specifies that funds leftover in the
Candidate Committee's account must be contributed to a Political Party
Committee, contributed to a tax-exempt charitable institution or returned to
contributors.

DISSOLVING A COMMITTEE: If the committee has a Reporting Waiver, it is
dissolved by filing a single-page Dissolution Campaign Statement form. If the
committee does not have a Reporting Waiver, it is dissolved by filing a final
Campaign Statement with supporting schedules. A detailed Dissolution Campaign
Statement can be combined with any other Campaign Statement required of the
committee as long as the committee dissolves on or before the closing date of
the Campaign Statement. -
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